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bill was signed by the Governor on Sep-
tember 27 (Chapter I 040, Statutes of 
1992). 
The following bills died in committee: 
SB 1425 (Craven), which would have 
revised the definition of "inside telephone 
wiring" by specifying that, in designating 
a point of demarcation for a telephone 
corporation's responsibility in maintain-
ing, repairing, or replacing telephone 
cable or wire to serve single-family dwell-
ings, a telephone corporation shall treat all 
single-family resident-owned dwellings, 
including mobilehomes located in 
mobilehome parks, in the same manner; 
SB 1812 (Rosenthal), which would 
have-among other things-required the 
CEC, in cooperation with the Department 
of Health Services and the PUC, to con-
duct education and training activities to 
provide uti Ii ties, electric appliance 
manufacturers, local governments, and 
others with basic information regarding 
health risks that may be associated with 
exposure to electric and magnetic fields; 
AB 2694 (Moore), which would have re-
quired the PUC to promulgate regulations 
to assure that the acquisition of new 
electric generation resources by electric 
utilities results in the lowest cost to 
ratepayers consistent with maintaining en-
vironmental quality and a high degree of 
reliability; AB 3795 (Moore), which 
would have amended AB 3995 (Sher) 
(Chapter 1475, Statutes of 1990), which 
requires the PUC to factor environmental 
values into the determination of need by 
electric corporations for new energy 
facilities; AB 2794 (Polanco), which 
would have provided, notwithstanding 
any other provision of law, that electrical 
corporations and their subsidiaries have 
the right to offer, perform, and conduct 
operating, maintenance, and repair work 
or services on electrical distribution sys-
tems, devices, and equipment that operate 
at a nominal voltage of 4,000 volts and 
higher, and that are owned by a customer 
of the electrical corporation; AB 3430 
(Moore), which would have authorized, 
rather than required, the PUC to establish 
rates for gas utilized in cogeneration 
projects; AB 3311 (Moore), which would 
have declared state policy that costs of 
customer growth be borne by those cus-
tomers who are subject to that growth, and 
permitted water utilities to impose service 
connection fees on new service connec-
tions at a level determmed to be ap-
propriate by the PUC; SB 1833 
(Thompson), which would have required 
the PUC to report to the legislature on sites 
on railroad lines in the state which the 
PUC finds to be hazardous on or before 
January I, 1993, and on January I of each 
232 
year thereafter; SB 1042 (Roberti), which 
would have revised specified procedures 
for hearings and judicial review of com-
plaints received by the PUC or made on 
the Commission's own motion by requir-
ing, among other things, that PUC hear-
ings requested by complainants be as-
signed to an administrative law judge; and 
SB 232 (Rosenthal), which would have 
required the PUC to order a telephone 
company wishing to offer Caller ID to also 
offer free per-line blocking. 
■ FUTURE MEETINGS 
The full Commission usually meets 
every other Wednesday in San Francisco. 
STATE BAR OF 
CALIFORNIA 
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The State Bar of California was created by legislative act in 1927 and codified 
in the California Constitution at Article 
VI, section 9. The State Bar was estab-
lished as a public corporation within the 
judicial branch of government, and mem-
bership is a requirement for all attorneys 
practicing law in California. Today, the 
State Bar has over 128,000 members, 
which equals approximately 17% of the 
nation's population of lawyers. 
The State Bar Act, Business and 
Professions Code section 6000 et seq., 
designates a Board of Governors to run the 
State Bar. The Board President is elected 
by the Board of Governors at its June 
meeting and serves a one-year term begin-
ning in September. Only governors who 
have served on the Board for three years 
are eligible to run for President. 
The Board consists of 23 members-
seventeen licensed attorneys and six non-
lawyer public members. Of the attorneys, 
sixteen of them-including the Presi-
dent-are elected to the Board by lawyers 
in nine geographic districts. A repre-
sentative of the California Young Lawyers 
Association (CYLA), appointed by that 
organization's Board of Directors, also 
sits on the Board. The six public members 
are variously selected by the Governor, 
Assembly Speaker, and Senate Rules 
Committee, and confirmed by the state 
Senate. Each Board member serves a 
three-year term, except for the CYLA rep-
resentative (who serves for one year) and 
the Board President (who serves a fourth 
year when elected to the presidency). The 
terms are staggered to provide for the 
selection of five attorneys and two public 
members each year. 
The State Bar includes twenty standing 
committees; fourteen special committees, 
addressing specific issues; sixteen sec-
tions covering fourteen substantive areas 
of law; Bar service programs; and the 
Conference of Delegates, which gives a 
representative voice to 291 local, ethnic, 
and specialty bar associations statewide. 
The State Bar and its subdivisions per-
form a myriad of functions which fall into 
six major categories: (I) testing State Bar 
applicants and accrediting law schools; 
(2) enforcing the State Bar Act and the 
Bar's Rules of Professional Conduct, 
which are codified at section 6076 of the 
Business and Professions Code, and 
promoting competence-based education; 
(3) ensuring the delivery of and access to 
legal services; (4) educating the public; 
(5) improving the administration of jus-
tice; and (6) providing member services. 
In July, the Board of Governors elected 
Harvey I. Saferstein as its new president. 
A Los Angeles attorney, Saferstein is a 
partner in the firm of lrell & Manella. 
Saferstein is a former president of the 
Legal Aid Foundation of Los Angeles and 
former regional director of the Federal 
Trade Commission under President 
Jimmy Carter. Saferstein was instrumental 
in organizing "LAW-HELP-LA," a State 
Bar program which coordinated assis-
tance provided by Los Angeles legal ser-
vices providers to citizens in the wake of 
the civil unrest following the Rodney 
King verdict (see infra MAJOR PROJ-
ECTS). 
State Bar members recently elected six 
new attorneys to serve on the Board of 
Governors for a three-year term: Susan 
Troy of Los Angeles, Peter Keane of San 
Francisco, Hartley Hansen of Sacramento, 
James Towery of San Jose, and Jay Plotkin 
of North Hollywood. Alan Friedenthal of 
Sherman Oaks was chosen to represent 
CYLA. 
At this writing, three public member 
positions on the Board of Governors are 
vacant due to the recent resignations of 
Los Angeles businessperson and real es-
tate investor Richard Annotico, Orange 
County real estate developer Kathryn 
Thompson, and former Republican As-
semblymember Bruce Nestande. Gover-
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nor Wilson is responsible for appointing 
replacements for Thompson and Nes-
tande; Senate President pro Tempore 
David Roberti must appoint a replacement 
for Annotico. 
■ MAJOR PROJECTS 
Speaker's Bill to Abolish State Bar 
Amended and Then Vetoed; Board of 
Governors May Study the Bar's Future 
Sua Sponte. On July 15, Assembly 
Speaker Willie Brown amended AB 687 
(Brown) to include a provision abolishing 
the State Bar of California as the state's 
attorney regulatory agency, and creating a 
new Attorneys' Board of California within 
the Department of Consumer Affairs, 
which houses most occupational licensing 
agencies including the Medical Board 
(physicians and allied health profes-
sionals), the Contractors State License 
Board (contractors), the Board of Dental 
Examiners (dentists and auxiliaries), and 
the Board of Accountancy (certified 
public accountants). As amended, AB 687 
never did precisely specify the new 
board's duties, but they would presumably 
include admissions, discipline, and stand-
ard-setting for the practice of law, with a 
primary mission of consumer protection 
instead of professional promotion. They 
would presumably not include the current 
State Bar's "trade association" com-
ponent, leaving attorneys to form their 
own profession-promoting lobbying or-
ganizations on a voluntary basis. 
Speaker Brown's action caps a year in 
which calls for the disintegration of the 
"integrated" or "unified" State Bar have 
increased in frequency, volume, and 
momentum. Pressure to disintegrate the 
Bar in California probably started almost 
a decade ago with the filing of Keller v. 
State Bar, which ultimately resulted in a 
U.S. Supreme Court decision prohibiting 
integrated state bars from using compelled 
member dues on political and ideological 
causes with which members may disagree, 
and restricting their use to programs 
directly related to "regulating the legal 
profession or improving the quality of 
legal services available to the people of the 
state." [10:2&3 CRLR 215] The Keller 
decision has required the Bar to closely 
monitor its expenditures and offer a refund 
of that portion of each attorney's dues 
spent for "non-chargeable" purposes; 
many attorneys believe the Bar is still 
using compelled dues for improper pur-
poses and dispute the sufficiency of the 
Bar's offered refund (see infra LITIGA-
TION). 
Simultaneously, the Bar was harshly 
and deservedly criticized for the ineffec-
tiveness of its discipline system; finally, in 
1984-85, the legislature refused to 
authorize the Bar to collect dues from its 
members until it agreed to the appoint-
ment of an outside State Bar Discipline 
Monitor to investigate and overhaul its 
ailing enforcement system. The efforts of 
Discipline Monitor Robert C. Fellmeth, 
Director of the Center for Public Interest 
Law, resulted in the passage of SB 1498 
(Presley) (Chapter 1159, Statutes of 
1988), a structural overhaul of the Bar's 
disciplinary decisionmaking process with 
the creation of a new State Bar Court, an 
increase in the number of Bar inves-
tigators and prosecutors to handle the 
huge backlog of cases, and-necessari-
ly-a 40% dues increase to finance the 
new system. [ 11 :4 CRLR 1; 7:3 CRLR 1] 
Although the Bar now removes from the 
profession almost five times the number 
of attorneys through formal discipline as 
it did ten years ago, and although informal 
discipline is meted out at twelve times its 
historic rate, many attorneys complain 
about the cost of the system, and some 
have expressed concern about alleged tac-
tics of the Bar's beefed-up prosecutorial 
staff (see infra). 
Most recently, members of the legisla-
ture have become increasingly hostile 
toward the Bar and its staff, a number of 
whom are paid salaries more than twice 
the salary of a legislator. In a legislature 
which had its budget cut 38% by Proposi-
tion 140, the Bar is perceived as a "Cadil-
lac operation." In a state beset with 
economic woes and forced to withstand 
painful budget cuts in programs providing 
critical services, the Bar has yet to take any 
serious budget cuts. Aside from its dis-
ciplinary improvement (which was ac-
complished only through a dues bill 
moratorium, five years of intensive 
monitoring, reporting, and pressure by the 
State Bar Discipline Monitor, and a 40% 
dues increase), the Bar is perceived as 
having done very little to improve the 
public's access to qualified attorneys or 
the legal system, or to enhance the com-
petence, integrity, or honesty of its mem-
bers. 
The initial shock of the July 15 amend-
ments to AB 687 served as a "wake-up 
call" to the Bar, which then simultaneous-
ly sought to appease the Speaker while 
urging the preservation of the unified Bar 
in all Bar publications and communica-
tions. Ultimately, the Bar agreed to further 
amendments to AB 687, which would 
have required the Board of Governors and 
specified legislators to appoint a 21-mem-
ber task force to study whether the in-
tegrated Bar should be abolished and file 
a report by May I, 1993. Emphasizing its 
"spirit of cooperation," the Bar agreed to 
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the proposal, under which it would have 
been permitted to appoint 15 of the 21 
members (including all 11 lawyer mem-
bers) of the task force. 
Although the legislature passed the bill 
on the last day of the session, Governor 
Wilson vetoed it on September 30, citing 
the fact that he was given no role in ap-
pointing the task force members. "A task 
force of this composition would be lack-
ing in objectivity and would not lend 
credibility to a truly independent study of 
alternatives to the structure of the State 
Bar .... A study broader in scope and in 
representation than that contemplated by 
this bill is warranted." 
Nonetheless, outgoing Board of 
Governors President John Seitman and in-
coming President Harvey Saferstein infor-
mally agreed that it may be time for the 
Board of Governors to undertake a serious 
study of the Bar's future on its own. 
Saferstein indicated his intent to present 
the concept to the new Board of Governors 
after the Bar's annual meeting in October. 
Dues Increase Proposal Dropped. 
After its alternative dispute resolution 
(ADR) bill was rejected by the legislature 
last May [12:2&3 CRLR 266-67], the 
State Bar's only other legislative priority 
in 1992 was its dues bill. Usually, the 
Bar's statutory authority to demand dues 
from its members expires every two years, 
and the legislature must redelegate that 
authority and approve the annual dues 
level. As compared with prior Bar dues 
bills, AB 2296 (Isenberg) sought a modest 
$20 increase in mandatory licensing fees, 
from $478 annually to $498. The bill 
sailed through the Assembly by April 6, 
but then stalled in the Senate Judiciary 
Committee for months. [ 12:2&3 CRLR 
267-68] 
In order to salvage its authority to col-
lect dues at all, the Bar agreed to freeze its 
basic dues at $478 per year at an August 
11 hearing before the Senate Judiciary 
Committee. The Bar also agreed to a one-
year authorization to collect dues at this 
level, instead of the usual two-year 
authorization. Reportedly, the Bar con-
ceded to these provision to forestall an 
attempt by Committee Chair Bill Lockyer 
to make the Bar's budget part of the over-
all state budget, which would substantial-
ly increase the level of legislative over-
sight of Bar activities and decrease the 
Bar's traditional independence. The 
freeze in Bar revenues during 1992-93 is 
expected to result in some budget cuts, 
which may in turn affect its ongoing 
negotiations with union employees in-
volved in a protracted and bitter contract 
dispute with Bar management. 
In a related matter, the Bar named Mel 
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Assagai as its new chief lobbyist on Sep-
tember 3. Assagai served as Chief of Staff 
to Senator David Roberti since 1983, and 
his appointment is expected to assist in 
improving the Bar's traditionally poor 
relationship with the legislature. Assagai 
replaces Mark Harris, who resigned short-
ly after the Bar's ADR bill was killed by 
the Assembly Judiciary Committee last 
May. 
Conduct of Bar Prosecutors Ques-
tioned. A group of attorneys who special-
ize in defending respondent lawyers in 
Bar disciplinary proceedings has recently 
questioned the conduct of State Bar 
prosecutors. Over a dozen respondents' 
counsel, most of whom are former Bar 
prosecutors, have accused Bar counsel of 
serious ethical violations, including with-
holding evidence, tampering with wit-
nesses, and improper leaking of confiden-
tial information to third parties. In August 
letters to then-Bar President John Seitman 
and the Board of Governors, the attorneys 
urged the Bar to take steps to ensure that 
Bar discipline counsel adhere to the Rules 
of Professional Conduct. The attorneys 
also asked that an independent special 
prosecutor be appointed to handle com-
plaints, investigations, and prosecutions 
of State Bar attorneys who overzealously 
charge and prosecute. 
In a response dated August 31, Bar 
Chief Trial Counsel Robert P. Heflin 
pointed to Rule 212 of the Bar's Transi-
tional Rules of Procedure, which requires 
the referral of such complaints to an out-
side prosecutor for investigation and 
prosecution. Heflin stated that 
"[r]espondents' counsel may not be aware 
that during the past three years, over 25 
complaints were referred to special ex-
aminers, and a dozen are currently out-
standing." Because of Rule 212's require-
ment, Heflin stated that "[i ]nstitutionaliz-
ing a 'special prosecutor' is simply un-
necessary. It will create an additional layer 
of bureaucracy and provide no benefit to 
the public or the legal profession." 
As to the merits of the accusations, 
Heflin rejected the application of criminal 
law principles, such as that articulated in 
Brady v. Maryland governing the dis-
closure of exculpatory evidence, to Bar 
discipline proceedings, which are not 
criminal in nature. Heflin also noted that 
Bar prosecutors take great care not to 
directly contact a respondent attorney they 
know to be represented by counsel, but 
stated that the Bar does not assume that 
once an attorney represents a respondent 
in one disciplinary case, he/she represents 
that respondent in all future disciplinary 
cases. To do so would "infringe upon the 
prerogative of the client to decide, in fu-
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ture matters, whether they will retain the 
same attorney, hire a new attorney, or rep-
resent themselves." At this writing, the 
Bar intends to refer the complaints to an 
outside examiner pursuant to Rule 212, 
and does not intend to appoint a special 
prosecutor. 
Bar Responds to Los Angeles Civil 
Unrest. In response to the Los Angeles 
riots following the Rodney King verdict, 
the State Bar and CYLA created "LAW-
HELP-LA" to coordinate emergency legal 
relief activities and services. Co-chaired 
by Board of Governors members Harvey 
Saferstein and Dorothy Tucker, LAW-
HELP-LA served as a central clearin-
ghouse for over 160 legal services 
providers and local bar associations want-
ing to assist riot victims. Headquartered in 
the Bar's Los Angeles office and staffed 
by the Bar's Office of Legal Services and 
the administrative staff of CYLA, weekly 
LAW-HELP-LA meetings were held in an 
effort to coordinate relief efforts and to 
address the problems stemming from the 
riots. 
LAW-HELP-LA effo1ts included set-
ting up a special fax network to issue 
bulletins to local providers and local bar 
associations on volunteer training for at-
torneys to help Los Angeles residents; 
recruitment of volunteer attorneys to meet 
specific needs of different legal services 
providers; formation of a task force, at the 
request of Los Angeles Assemblymember 
Teresa Hughes, to study and make recom-
mendations on legislative proposals 
regarding change of venue in criminal 
cases stemming from the riots; accelera-
tion of the publication of a planned educa-
tional pamphlet to increase public under-
standing of the United States' legal sys-
tem; advisory committee meetings and 
public hearings addressing issues raised 
by the King verdict and its aftermath; and 
the appointment of Saferstein to serve as 
liaison with the offices of Los Angeles 
Mayor Tom Bradley and Peter Ueberroth, 
chair of the "Rebuild LA" project. The 
Foundation of the State Bar solicited con-
tributions to a special fund to support 
LAW-HELP-LA. 
Client Security Fund Marks Twen-
tieth Anniversary. In September, the 
Bar's Client Security Fund (CSF) issued 
its 1991 annual progress report; the report, 
subtitled New Vision for Public Protec-
tion, also marked the twentieth anniver-
sary of CSF's creation. CSF offers 
monetary compensat10n to clients who 
have had money or property stolen 
through direct attorney dishonesty which 
is generally not covered by malpractice 
insurance. Currently, all active California 
attorneys contribute $40 per year to CSF. 
The fund is administered by the Client 
Security Fund Commission, which deter-
mines whether applicants are eligible for 
compensation. [8:4 CRLR I] 
During the past few years, CSF has 
experienced tremendous statistical 
growth. Over 7,000 CSF applications 
have been filed since 1972; of these, 63% 
were filed during the five-year period of 
1987-1991, and almost 30% of these were 
filed during 1990-91. According to the 
report, this increase is probably due to a 
combination of factors, including earlier 
notification by the Bar to potential ap-
plicants of the existence of the CSF and a 
more aggressive public outreach program. 
Payouts from the Fund have doubled in 
the past five years from $ 1.5 million in 
1987 to $3.2 million in 1991; the main 
reason for the increased payouts is the 
dramatic increase in new applications. 
CSF classifies the reason for payouts 
into one of six categories: unearned fees, 
misappropriation, investments, loans, 
malpractice, and other (including medical 
liens). Although the most difficult to 
prove, the largest number of applications 
filed fall into the unearned fees category 
(52% of all applications filed in 1990, and 
49% in 1991 ); the largest dollar losses 
reported are due to misappropriation (39% 
of all losses reported in 1991, to the tune 
of $4.6 million). 
Through 1991, CSF has paid out more 
than $16 million on 2,999 awards to con-
sumers who have lost money or property 
due to dishonest conduct by 748 lawyers. 
From 1987-1991, CSF paid out more than 
$10.7 million, or two-thirds of all awards 
paid out. 
Also in the report, the CSF Commis-
sion pointed out several recent achieve-
ments, including 199 I legislation which 
increased each active attorney's contribu-
tion to the CSF from $25 to $40; complete 
revision of its Rules of Procedure in 1991, 
which conforms the rules to the changes 
in the State Bar's disciplinary process 
wrought by SB 1498 (Presley) and 
provides better notice to applicants and 
lawyers of CSF's existence, policies, and 
practices; new public outreach efforts, in-
cluding a Spanish-language brochure on 
the CSF; and a reduction in application 
processing time from 2.5 years reported in 
1988 to 13 months in 1991 . 
As to future challenges, the Commis-
sion acknowledged former State Bar Dis-
cipline Monitor Robert C. Fellmeth's 
1988 proposal that the adjudication of 
CSF claims be consolidated with the un-
derlying discipline case in the new State 
Bar Court in order to expedite the process-
ing and payment of applications. [ 11 :4 
CRLR 11] The Commission noted that it 
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is "still studying" Professor Fellmeth's 
recommendation. 
Fourth Annual Report of the 
Complainants' Grievance Panel. Also in 
September, the Bar's Complainants' 
Grievance Panel (CGP) issued its fourth 
annual report. Created in 1986 in Business 
and Professions Code section 6086.11, the 
CGPwas established to review complaints 
which have been dismissed by the Bar's 
discipline system at an early stage (at the 
request of the complainant), and report to 
the Board of Governors and the legislature 
its findings regarding the Bar's standards 
for investigation and closure of com-
plaints. Thus, the Panel serves two func-
tions-it provides a last review of closed 
disciplinary complaints, and it audits the 
performance of the Bar discipline system. 
Although it appears to be an outside check 
on the Bar, it is a Bar program housed 
within the discipline system and financed 
by Bar dues. 
In terms of CGP productivity, the an-
nual report noted that the Panel reviewed 
1,361 dismissed complaints in 1991, an 
increase of 53% over the 892 complaints 
it was able to review in 1990. The Panel 
meets approximately once a month to 
review appeals, and handled an average of 
195 matters at each of its 1991 meetings. 
CGP's increased productivity was due in 
part to an increase in the number of staff 
assigned to assist it during 1991 (CGP's 
staff now consists of a director, four attor-
neys, two paralegals, a senior administra-
tive assistant, two legal secretaries, an ad-
ministrative secretary, a records coor-
dinator, and a general clerk) and the use of 
five investigators from the Bar's Office of 
Intake/Legal Research, which was neces-
sary to assist CGP in reducing a huge 
backlog of 2,700 appeals which had ac-
cumulated during 1991. [ 11 :4 CRLR 211] 
The percentage of cases the Panel returned 
for further investigation decreased to 
21 %, down from 28% in 1990 and 27% in 
1989. 
In evaluating the performance of the 
Bar's discipline system, the Panel "again 
conclude(d] that too many cases are 
closed and that varying standards are 
being employed. Significant classes of 
violations are not being prosecuted as a 
matter of policy. However, discussions 
concerning these issues of policy with 
liaisons from the Office of Intake/Legal 
Advice, Office of Investigations, and Of-
fice of Trials are now a regular part of the 
Panel process and the Panel's input 1s 
heard. More often than in the past this 
input is acted upon." 
In a letter accompanying the Panel's 
report, Bar Chief Trial Counsel Bob 
Heflin stated that CGP's statistics 
"demonstrate a remarkable rate of con-
sumer satisfaction and confidence in the 
discipline enforcement system." To sup-
port his statement, Heflin noted that 
during 1991, the Office of Intake/Legal 
Advice handled approximately 21,000 
matters, and the Office of Investigations 
formally investigated 6,500 cases, for a 
combined total of 27,500 complaints. 
During this same period, CGP received 
only 1,522 requests for further proceed-
ings, in spite of the fact that each com-
plaining witness is notified of the exist-
ence of CGP and his/her ability to appeal 
the case's dismissal. Thus, according to 
Heflin's statistics, Bar decisions to close 
disciplinary cases were appealed by the 
public at a rate of only slightly more than 
6.5%. 
State Bar Rulemaking. The follow-
ing is a status update on proposed 
regulatory amendments considered by the 
State Bar in recent months: 
• Attorney-Client Sex. On August 13, 
the California Supreme Court approved 
Rule of Professional Conduct 3-120, 
which (with some exceptions) prohibits 
attorneys from requiring or demanding 
sexual relations with a client incident to or 
as a condition of any professional repre-
sentation; employing coercion, intimida-
tion, or undue influence in entering into 
sexual relations with a client; or accepting 
or continuing representation of a client 
with whom the member has sexual rela-
tions if such sexual relations cause the 
member to perform legal services incom-
petently. [12:1 CRLR 193] Without ex-
planation, the court deleted the most con-
troversial part of the rule-a presumption 
that an attorney who has had sex with 
his/her client has violated the rule. As 
amended, the approved rule requires Bar 
prosecutors to prove that the quality of 
representation was affected by the sexual 
relations. Rule 3-120, which became ef-
fective on September 14, is similar to AB 
1400 (Roybal-Allard), signed by Gover-
nor Wilson on September 16 (see infra 
LEGISLATION). 
• Trust Account Recordkeeping. At its 
July 11 meeting, the Board of Governors 
approved a scaled-back version of amend-
ments to Rule 4- lOO(C), regarding client 
trust account recordkeeping standards. 
[12:2&3CRLR268; 12:1 CRLRJ92-93] 
Under the amendments, attorneys who ac-
cept retainers and establish client trust ac-
counts must maintain a ledger for each 
client whose funds are being held; main-
tain a journal for each client trust account 
that identifies exactly how much money is 
in the account; maintain bank statements 
and cancelled checks to verify the entries 
in the journal and ledger; and conduct a 
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monthly reconciliation of the ledger, the 
journal, the statements, and the cancelled 
checks. The amendments become effec-
tive on January 1, 1993. 
In a related matter, the Board of Gover-
nors at its June meeting adopted amend-
ments to Rules of Professional Conduct 
3-700 and 4-100, to require that all ad-
vance fees paid by a client to a State Bar 
member be placed in the member's client 
trust account unless the member's written 
fee agreement expressly provides that the 
fee paid in advance is earned when paid or 
is a "true retainer" as that term is defined 
in Rule 3-700(0)(2). These rule changes 
must be approved by the California 
Supreme Court. 
• Attorney ConfuJentiality. On July 11, 
the Board of Governors approved new 
Rule of Professional Conduct 3-100, 
regarding State Bar members' duty of con-
fidentiality to clients. The rule specifies an 
attorney's duty "to maintain inviolate the 
confidence, and, at every peril to himself 
or herself, to preserve the secrets of a 
client," and provides permissive excep-
tions to a member's duty of confidentiality 
(I) where the client consents to disclosure, 
and (2) to the extent the member reasonab-
ly believes necessary to prevent the com-
mission of a criminal act that the member 
believes is imminently likely to result in 
death or substantial injury. This rule 
change must be approved by the Califor-
nia Supreme Court before it becomes ef-
fective. 
• Use of the Term "Certified Special-
ist.,, Last March, the Board of Governors 
voted to repeal Rule of Professional Con-
duct l-400(O)(6), which prohibited attor-
neys from advertising as a "certified 
specialist" unless actually certified by the 
Bar's Board of Legal Specialization. A 
similar Illinois rule was invalidated by the 
U.S. Supreme Court in Peel v. Attorney 
Registration and Disciplinary Commis-
sion of Jllinois. [ 12:l CRLR 193] At this 
writing, this rule change is awaiting ap-
proval by the California Supreme Court. 
On August 15, the Board of Governors 
approved a new advertising standard pur-
suant to Rule l-400(E); the standard 
creates a rebuttable presumption that a 
"communication" which states or implies 
that a member is a certified specialist vio-
lates Rule 1-400 unless the communica-
tion also states the complete name of the 
entity which granted the certification. This 
new standard became effective on Sep-
tember 14. 
• "Gender Bias" Rule. After more than 
five years of discussion, the State Bar on 
August 14 shelved draft Rule 3-220, the 
so-called "gender bias" rule which would 
have banned discriminatory, threatening, 
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harassing, or intimidating words or con-
duct by attorneys "while engaged in the 
practice oflaw." [ 12:2&3 CRLR 268]The 
Board's Education and Competence Com-
mittee took the action in the wake of a June 
ruling by the U.S. Supreme Court in-
validating a Minnesota "hate crimes" or-
dinance prohibiting racially offensive 
symbols on first amendment grounds. The 
Committee was concerned that Rule 3-
220 would be found facially unconstitu-
tional under the U.S. Supreme Court's 
analysis in the case. 
However, the Committee decided to 
release for public comment proposed Rule 
2-400, which would provide that "in the 
management or operation of a law practice 
a [State Bar] member shall not unlawfully 
discriminate or knowingly permit unlaw-
ful discrimination on the basis of race, 
national origin, sex, sexual orientation, 
religion, age or disability in: (I) hiring, 
promoting, discharging or otherwise 
determining the conditions of employ-
ment of any person; or (2) accepting or 
terminating representation of any client." 
The public comment period was 
scheduled to close on December 14. 
• Suspension of Attorneys Who Fail to 
Comply with Child Support Orders. On 
September 19, the Board of Governors 
adopted Rule of Court 962, which will 
enable the Bar to comply with AB 1394 
(Speier}, signed by Governor Wilson on 
May 8 (Chapter 50, Statutes of 1992). The 
new law, which became effective on 
November I, requires most occupational 
licensing agencies to suspend the license 
of a licensee ( or deny the application of a 
licensure applicant) who has failed to pay 
court-ordered family or child support. 
Rule 962 would authorize the Bar to sub-
mit the names of members who appear on 
a list of individuals who have failed to 
comply with child support orders prepared 
by the Department of Social Services to 
the California Supreme Court for possible 
suspension from practice or noncertifica-
tion of applicants for admission, and to 
adopt further rules and regulations as 
necessary to implement AB 1394. This 
rule must be approved by the California 
Supreme Court. 
• Copies of Documents for Clients. At 
its September meeting, the Board's Com-
mittee on Education and Competence 
released for a 120-day public comment 
period proposed new Rule of Professional 
Conduct 3-520, which would require at-
torneys to provide to a client, upon re-
quest, one copy of any significant docu-
ment or correspondence received or 
prepared by the attorney relating to the 
employment or representation. The public 
comment period was scheduled to close 
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on December 17. 
■ LEGISLATION 
AB 2010 (Isenberg) would have re-
quired that before filing a motion for sum-
mary judgment, the moving party shall 
confer with the opposing party to con-
clude all discovery on facts essential to 
oppose the motion, and required the 
moving party to file with the motion a 
declaration setting forth facts showing 
compliance with this requirement. This 
bill was vetoed by the Governor on Sep-
tember 30. 
SB 1264 (Lockyer) reenacts prior law, 
which had been repealed by its own 
provision on January I, 1992, providing 
that no cause of action may be maintained 
against a person serving without compen-
sation as a directoror officer of a nonprofit 
corporation incorporated pursuant to 
specified provisions of the nonprofit cor-
poration law and organized to provide 
charitable, education, scientific, social, or 
other forms of public service, on account 
of any negligent act or omission by that 
person within the scope of that person's 
duties, unless the court enters an order 
allowing the pleading that included the 
claim upon establishment of evidence that 
substantiated the claim. 
This bill also provides that a so-called 
"SLAPP suit"-i.e., a cause of action 
against a person arising from any act of 
that person in furtherance of the person's 
right of petition or free speech under the 
constitutions of the United States or 
California in connection with a public 
issue-shall be subject to a special motion 
to strike, unless the court, after consider-
ing the pleadings and supporting and op-
posing affidavits, determines that there is 
a probability that the plaintiff will prevail 
on the claim. This bill also provides for the 
recovery of attorneys' fees and costs by a 
prevailing defendant on a special motion 
to strike, and by a prevailing plaintiff if the 
court finds that the motion was frivolous 
or solely intended to cause unnecessary 
delay. This bill was signed by the Gover-
nor on September 16 (Chapter 726, 
Statutes of 1992). 
The following is a status update on 
bills reported in detail in CRLR Vol. 12, 
Nos. 2 & 3 (Spring/Summer 1992) at 
pages 269-70: 
AB 1400 (Roybal-Allard) provides 
that it shall constitute grounds for dis-
cipline for an attorney to expressly or im-
pliedly condition the performance of legal 
services for a current or prospective client 
upon the client's willingness to engage in 
sexual relations with the attorney; employ 
coercion, intimidation, or undue influence 
in entering into sexual relations with a 
client; or continue to represent a client 
with whom the attorney has sexual rela-
tions if they cause the attorney to perform 
legal services incompetently or if the rela-
tions would, or would be likely to, damage 
or prejudice the client's case. These 
restrictions do not apply to relations with 
spouses, persons in an equivalent domes-
tic relationship, or ongoing relations that 
predate the initiation of the attorney-client 
relationship. This bill also requires com-
plaints alleging a violation to be verified 
under oath. This bill was signed by the 
Governor on September 17 (Chapter 740, 
Statutes of 1992). 
AB 2296 (Isenberg). Existing law es-
tablishes an annual membership fee for 
members of the State Bar for 1992, but 
does not establish a membership fee for 
later years. This bill establishes annual 
membership fees for 1993 in the same 
amounts as those for the year 1992, and 
extends the repealer in the provision to 
January I, 1994. This bill was signed by 
the Governor on September 30 (Chapter 
1269, Statutes of 1992). 
AB 2970 (Horcher). Existing law, 
which is operative until January I, 1993, 
and then repealed on January I, 1994, sets 
forth requirements and restrictions relat-
ing to ownership and operation of lawyer 
referral services. This bill extends from 
July I, 1993, to July I, 1995, the date on 
which those existing provisions become 
inoperative and extends the January I, 
1994 repeal date to January I, 1996; 
revises those provisions so as to prohibit 
the operation of a referral service and the 
acceptance by attorneys of referrals sub-
ject to existing requirements and restric-
tions; and exempts from those provisions 
a program having as its purpose the refer-
ral of clients to attorneys for pro bono 
representation. This bill was signed by the 
Governoron July 9 (Chapter 150, Statutes 
of 1992). 
AB 2300 (Umberg). Existing law 
authorizes the Bar to take various discipli-
nary actions against attorneys, including 
reproval and disbarment, and requires the 
payment of costs and various other 
amounts in connection with any of these 
sanctions. This bill provides that any order 
of the State Bar Court imposing suspen-
sion or disbarment of a member of the 
State Bar, or accepting a resignation with 
a disciplinary matter pending, may in-
clude an order that the member pay a 
monetary sanction not to exceed $5,000 
per violation subject to a maximum of 
$50,000. Such monetary sanctions will be 
deposited into the Client Security Fund. 
This bill was signed by the Governor on 
September 30 (Chapter 1270, Statutes of 
1992). 
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SB 1405 (Presley). Existing law 
provides that hearings and records of State 
Bar Court disciplinary proceedings shall 
be public, unless specifically provided, 
except that all disciplinary investigations 
are confidential until the time formal char-
ges are filed. This bill provides that certain 
types of specified investigations are not 
confidential, and that investigations of 
certain other matters are confidential until 
a specified formal proceeding is instituted. 
This bill requires the State Bar to issue 
an Annual Discipline Report by April 30 
of each year, containing specified infor-
mation describing the performance and 
condition of the State Bar discipline sys-
tem. 
Existing law provides that in certain 
cases, a written fee agreement or contract 
containing specified information is re-
quired between an attorney and his/her 
client. This bill provides that the agree-
ment or contract disclose whether the at-
torney maintains legal malpractice in-
surance applicable to the services to be 
rendered and, in specified circumstances, 
the policy limits of that coverage. 
Existing law provides for the arbitra-
tion of fee or cost disputes between attor-
neys and clients; the arbitrator may award 
the client a refund of unearned prepaid 
fees. This bill provides that the arbitrator 
may award the client a refund of unearned 
fees, costs, or both previously paid to the 
attorney. This bill was signed by the 
Governor on September 30 (Chapter 
1265, Statutes of 1992). 
AB 3818 (Chandler). Existing law 
provides that a court which has assumed 
jurisdiction over an attorney's law prac-
tice may order one or more active mem-
bers of the Bar to, among other things, 
notify persons and entities who appear to 
be clients of the attorney of the cessation 
of the attorney's law practice. This bill 
authorizes a court to direct the active 
members of the State Bar appointed by the 
court to mail the notice of cessation of law 
practice. This bill was signed by the 
Governoron July 9 (Chapter 156, Statutes 
of 1992). 
AB 687 (Brown) would have directed 
the President of the State Bar to establish 
a task force to study, evaluate, compare, 
and make recommendations concerning 
alternatives to the current State Bar, and 
required the task force to report to the 
legislature and the State Bar no later than 
May 1, 1993. This bill was vetoed by the 
Governor on September 30. 
SB 711 (Lockyer) would have 
provided, as a matter of public policy, that 
in certain actions based on fraud, personal 
injury, or wrongful death caused by a 
defective product or defined environmen-
tal hazard, no part of any confidentiality 
agreement, settlement agreement, stipu-
lated agreement, or protective order, other 
than an initial protective or discovery 
order pending conclusion of litigation, 
shall be entered or enforceable, other than 
as to provisions requiring nondisclosure 
of the amount of money paid to settle the 
claim, unless a protective order is entered 
by the court after a noticed motion. This 
bill would also have prohibited the sale or 
offer for sale by an attorney of information 
obtained through discovery. This bill was 
vetoed by the Governor on September 10. 
The following bills died in committee: 
AB 3150 (Borcher), which would have 
prohibited false, misleading, deceptive, or 
unfair communications by an attorney 
concerning the attorney or the attorney's 
services, regulated attorney advertising, 
prohibited agreements for or the collec-
tion of fees by attorneys which are 
generated through improper advertising or 
solicitation, and established the Standing 
Committee on Advertising within the 
State Bar to enforce these provisions 
governing attorney advertising; and AB 
683 (Moore), which would have estab-
lished a Legal Access Pilot Program and 
Advisory Commission within the Depart-
ment of Consumer Affairs' Tax Preparer 
Program to register and regulate non-
lawyer "legal technicians" providing legal 
assistance. 
■ LITIGATION 
On June 30, the Pacific Legal Founda-
tion filed Brosterhous, et al. v. State Bar 
of California, No. 527974 (Sacramento 
County Superior Court), in an attempt to 
overturn the April 7 decision of arbitrator 
David Concepcion upholding the Bar's 
calculation of its 1991 "non-chargeable" 
expenses pursuant to the U.S. Supreme 
Court's ruling in Keller v. State Bar. 
[12:2&3 CRLR 28-29, 270; 11:4 CRLR 
38,213] 
Specifically, PLF's action on behalf of 
46 attorneys challenges the sufficiency of 
the Bar's $3 reduction for "non-charge-
able" expenses during 1991, and the 
propriety of requiring all State Bar mem-
bers to pay for numerous Bar functions 
and offices which are described by plain-
tiffs as follows: the Bar's Office of Re-
search, which provides support to the 
legislative lobbying efforts of the Bar; the 
Office of Bar Relations, which supervises 
the efforts of the Bar Services and 
Minority Relations departments, the latter 
of which is alleged by plaintiffs to be 
involved in activities promoting the inter-
ests of certain lawyers based on their race, 
ethnicity, or gender; Bar Services, which 
provides support services for voluntary, 
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politically active bar associations; the 
California Young Lawyers Association; 
the Bar's Conference of Delegates, which 
debates resolutions concerning subjects 
for future legislative lobbying on a variety 
of issues; Communications and Public Af-
fairs, which writes articles about the Bar's 
political activities and engages in public 
relations activities for the Bar; public 
meetings, including such meetings as the 
Conference of Bar Leaders which 
provides political advocacy training for 
the leadership of voluntary, politically ac-
tive bar associations; the Office of Legal 
Services, which provides support to or-
ganizations that use the legal system to 
promote social change and subsidizes the 
Legal Services Section, a volunteer sub-
section of the Bar engaged in legislative 
advocacy; the Bar's Sections and Ap-
pointments Administration, which sup-
ports committees of the Bar that engage in 
legislative advocacy activities and in-
cludes assistance to organizations that use 
the legal system to promote social change; 
Governmental Affa1rs, which lobbies the 
legislature; and general and administra-
tive expenses, including the expenses of 
the Board of Governors as well as the 
administrative expenses for carrying out 
the Bar's political and ideological ac-
tivities. (See supra report on PLF for re-
lated discussion.) 
In Attorney General's Opinion No. 
92-202 (Sept. 3, 1992), Attorney General 
Dan Lungren opined that a local public 
agency (such as a city or county) which 
employs attorneys on its professional staff 
may pay its attorneys' entire annual State 
Bar dues, including the non-chargeable 
portion under Keller v. State Bar, only if 
the agency has a contractual obligation to 
make such payment as part of the 
attorneys' compensation. Without such 
obligation, payment of the non-charge-
able portion would be subject to a 
taxpayers· suit under Code of Civil Proce-
dure section 526a as a waste of public 
funds, because the public agencies in 
question lack control over the Bar's use of 
the non-chargeable portion and "the con-
nection between the local agency's public 
purposes and the various uses to which the 
fees are ultimately put is best described as 
attenuated." 
In Franklin v. Appel, 8 Cal. App. 4th 
875 (Aug. 6, 1992), the Second District 
Court of Appeal awarded attorney Appel 
his fees under a contingency fee arrange-
ment, in spite of the fact that the contin-
gency agreement failed to include a state-
ment that the contingency fee is not set by 
law but is negotiable between attorney and 
client, as required by Business and Profes-
sions Code section 6147(a)(4). After ex-
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amining the legislative history of section 
6147 and its specific use of the word 
"plaintiff' rather than ''client," the court 
concluded that it was inapplicable to 
Appel's contingency agreement, because 
"it only applies to contingency fee agree-
ments involving plaintiffs in litigation 
matters, rather than to all contingency fee 
arrangements." The Second District dis-
agreed with the trial court's finding that 
the contract was voidable for lack of the 
statutory disclosure and its award of fees 
to Appel on a quantum meruit basis, but 
found the error nonprejudicial because 
Appel 's quantum meruit fees ap-
proximated those due him under the con-
tract. 
In Ojeda v. Sharp Cabrillo Hospital, 8 
Cal. App. 4th 1 (July 16, 1992), the Fourth 
District Court of Appeal ruled that a plain-
tiff in a medical malpractice case may 
validly contract with a medical-legal con-
sulting service to assist the plaintiff's at-
torney on a contingency fee basis, 
provided the consultant's fee plus the 
attorney's fee do not exceed the statutory 
cap on attorneys' fees contained in the 
Medical Injury Compensation Reform Act 
of 1975 (MICRA). Writing for the court, 
Justice Howard Weiner cautioned that 
"this case raises a myriad of complex and 
challenging issues regarding the cost of 
prosecuting a civil lawsuit generally and a 
medical malpractice action specifically, 
and the appropriate measure of compensa-
tion for persons involved in that process." 
Taking a narrow approach to the issues. 
the Fourth District upheld the validity of 
consultants' contingency fee agreements 
provided they are not unconscionable or 
unreasonable, and instructed trial courts to 
closely scrutinize such agreements to en-
sure that the legislative intent reflected in 
MICRA is not frustrated. The court also 
noted that most of the issues raised by 
those who oppose contingency fee con-
sulting contracts should be resolved by the 
legislature or the State Bar. 
In Zal v. Steppe, 968 F.2d 924 (July 1, 
1992), the U.S. Ninth Circuit Court of 
Appeals ruled that an attorney's first 
amendment free speech rights have limits 
in the courtroom, upholding a trial court's 
contempt citations against an attorney 
who was representing anti-abortion ac-
tivists and violated the court's evidentiary 
rulings over 20 times during his clients' 
trial on criminal trespass charges. Quoting 
Sacherv. United States, 343 U.S. I (1952), 
the majority noted that while it is the right 
of counsel for every litigant to press 
his/her claim vigorously and full enjoy-
ment of that right will be protected by the 
appellate courts when infringed by trial 
courts, an adverse ruling does not give 
238 
counsel the right to "'resist it or to insult 
the judge-his right is only respectfully to 
preserve his point for appeal. During a 
trial, lawyers must speak ... with relevance 
and moderation."' The majority also noted 
that the first amendment does not permit 
counsel to flout the authority of the trial 
judge to control the trial proceedings. 
On July 16, the California Supreme 
Court granted review of the Fourth 
District's decision in Howardv. Babcock, 
No. G009931 (May 5, 1992), in which the 
court held that a non-competition clause 
in a law firm partnership agreement vio-
lates the Rules of Professional Conduct. 
The Fourth District's decision conflicts 
with the Second District's ruling in Haight 
v. Superior Court, 234 Cal. App. 3d 963 
(1991). [12:2&3 CRLR 271] 
The California Supreme Court has 
scheduled a January 6 oral argument in 
Rubin v. Green, in which the Fourth Dis-
trict held that violations of Business and 
Professions Code sections 6152 and 6153 
(running and capping prohibitions) are 
"unfair acts" within the meaning of 
California's "Little FTC Act," Business 
and Professions Code section 17200, and 
therefore give rise to its remedies of in-
junction and restitution. The Fourth 
District's decision arguably permits a 
party to sue an opposing party's counsel 
for a myriad of actions traditionally 
thought to fall within the "litigation 
privilege" and/or subject to the State Bar's 
discipline system. [12:2&3 CRLR 270-
71] 
■ FUTURE MEETINGS 
January 22-23 in Los Angeles. 
March 5-6 in San Francisco. 
April 16-17 in Los Angeles. 
June 4-5 in San Francisco. 
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